Contents by unknown
YALE LAW & POLICY REVIEW
vol. 30, no. 2 spring 2012
FEATURE
A Conversation with Justice Stevens 303
Justice John Paul Stevens with Linda Greenhouse
ARTICLE
Preemption Conflation: Dividing the Local from the State
in Congressional Decision Making 321
Annie Decker
LEGISLATIVE UPDATE
The Fruits of the Convoluted Road to Patent Reform: The New
Invalidity Proceedings of the Patent and Trademark Office 385
Jeffrey P. Kushan
NOTES
A Dual Approach to Contract Remedies 415
Michael D. Knobler
Curing What Ails Us: How the Lessons of Behavioral
Economics Can Improve Health Care Markets 461
Daniel Young
COMMENTS
Protecting Citizen Journalists: Why Congress Should Adopt a
Broad Federal Shield Law 503
Stephanie B. Turner
Prioritizing Enforcement in Insider Trading 521
Nick Walter
BOOK REVIEW
Bench Memoirs: A Review of Five Chiefs by John Paul Stevens 531
Chris Michel
YALE LAW & POLICY REVIEW
Yale Law School
127 Wall Street







The Yale Law & Policy Review is published twice each year by students of the Yale Law School.
Third-class postage is paid at New Haven, Connecticut, and other mailing offices.
PUBLICATION POLICY
The Review provides a forum for the discussion of a range of contemporary legal and policy issues.
Views expressed in the Review are those of the authors and do not reflect the views of the Editorial
Members.
The Review publishes solicited and unsolicited articles, book reviews, and student-written pieces.
Please submit unsolicited manuscripts to the Submissions Editors according to the procedures
described on the Review's website. Due to the large volume of submissions that we receive, the
Review does not accept submissions in hard copy or via facsimile.
SUBSCRIPTIONS AND SPECIAL ISSUES
The subscription rate for institutions is $30.oo domestic and $40.00 foreign. The subscription rate
for individuals is $20.oo domestic and $30.00 foreign. Payments received by institution checks will
be billed at institution rates. Subscriptions are automatically renewed unless the Review receives a
request for cancellation. Issues not received will be supplied free of charge only if a claim for nonre-
ceipt is made within one year after the scheduled mailing date. All requests concerning subscrip-
tions and special issues should be addressed to the Subscriptions Department, Yale Law & Policy
Review, at the above address. Back issues for Volume 1 to the current issue are available from the
Review, at the above address, for $20.oo domestic and $25.00 foreign, including postage.
COPYRIGHT AND REPRODUCTION
Articles published in the Review may be duplicated for classroom use provided that the author and
the Yale Law & Policy Review are identified, each copy is distributed at or below cost with proper
notice of the copyright affixed, and written notice of the use is given to the Managing Editor, Yale
Law & Policy Review, at the above address or via e-mail.
YALE LAW & POLICY REVIEW























































































































Richard Charles Levin, B.A., B.Litt., Ph.D., President of the University
Peter Salovey, A.B., M.A., Ph.D., Provost of the University
Robert C. Post, J.D., Ph.D., Dean
Douglas Kysar, B.A., J.D., Deputy Dean
S. Blair Kauffman, J.D., LL.M., M.L.L., Law Librarian
Megan A. Barnett, B.A., J.D., Associate Dean
Sharon C. Brooks, B.A., J.D., Associate Dean
Toni Hahn Davis, J.D., LL.M., Associate Dean
Brent Dickman, B.B.A., M.B.A., Associate Dean
Mark LaFontaine, B.A., J.D., Associate Dean
Asha Rangappa, A.B., J.D., Associate Dean
Mike K. Thompson, M.B.A., J.D., Associate Dean
Faculty Emeriti
Guido Calabresi, LL.B., Dr.Jur., LL.D., D.Phil., H.Litt.D., D.Poli.Sci., Sterling Professor Emeritus of Law
and Professorial Lecturer in Law
Dennis E. Curtis, B.S., LL.B., Clinical Professor Emeritus of Law and Professorial Lecturer in Law
Harlon Leigh Dalton, B.A., J.D., Professor Emeritus of Law
Mirjan Radovan Damatka, LL.B., Dr.Jur., Sterling Professor Emeritus of Law and Professorial Lecturer in Law
Drew S. Days ill, B.A., L.L.B., Alfred M. Rankin Professor Emeritus of Law and Professorial Lecturer in Law
Jan Ginter Deutsch, LL.B., Ph.D., Walter Hale Hamilton Professor Emeritus of Law and Professorial
Lecturer in Law
Owen M. Fiss, M.A., L.L.B., Sterling Professor Emeritus of Law and Professorial Lecturer in Law
Robert W. Gordon, A.B., J.D., Chancellor Kent Professor Emeritus of Law and Legal History
Michael J. Graetz, B.B.A., LL.B., LL.D., Justus S. Hotchkiss Professor Emeritus of Law and Professorial
Lecturer in Law
Geoffrey Cornell Hazard, Jr., M.A., LL.B., Sterling Professor Emeritus of Law
Quintin Johnstone, B.A., J.S.D., Justus S. Hotchkiss Professor Emeritus of Law
Caroll L. Lucht, M.S.W., J.D., Clinical Professor Emeritus of Law, Supervising Attorney, and Professorial Lecturer
in Law
Carol M. Rose, J.D., Ph.D., Gordon Bradford Tweedy Professor Emeritus of Law and Organization,
and Professorial Lecturer in Law
Peter H. Schuck, J.D., LL.M., Simeon E. Baldwin Professor Emeritus and Professor (Adjunct) of Law
John G. Simon, LL.B., LL.D., Augustus E. Lines Professor Emeritus of Law and Professorial Lecturer in Law
Robert A. Solomon, B.A., J.D., Clinical Professor Emeritus of Law
Harry Hillel Wellington, M.A., LL.B., LL.D., Sterling Professor Emeritus of Law
Stephen Wiener, A.B., J.D., William 0. Douglas Clinical Professor Emeritus of Law, Supervising Attorney,
and Professorial Lecturer in Law
Faculty
t Bruce Ackerman, B.A., LL.B., Sterling Professor of Law and Political Science
Muneer 1. Ahmad, A.B., J.D., Clinical Professor of Law
Anne L. Alstott, B.A., J.D., Professor of Law
t Akhil Reed Amar, B.A., J.D., Sterling Professor of Law
Ian Ayres, J.D., Ph.D., William K. Townsend Professor of Law
Jack M. Balkin, J.D., Ph.D., Knight Professor of Constitutional Law and the First Amendment
Aharon Barak, LL.M., Dr.Jur., Visiting Professor of Law and Gruber Global Constitutionalism Fellow (fall term)
Megan A. Barnett, B.A., J.D., Associate Dean
Barton Beebe, Ph.D., J.D., Anne Urowsky Visiting Professor of Law (fall term)
Raymond H. Brescia, B.A., J.D., Visiting Clinical Associate Professor of Law
Lea Brilmayer, J.D., LL.M., Howard M. Holtzmann Professor of International Law
t Richard R.W. Brooks, Ph.D., J.D., Leighton Homer Surbeck Professor of Law
Sharon C. Brooks, B.A., J.D., Associate Dean
t Robert Amsterdam Burt, M.A., J.D., Alexander M. Bickel Professor of Law
Guido Calabresi, LL.B., DrJur., LL.D., D.Phil., H.Litt.D., D.Poli.Sci., Sterling Professor Emeritus of Law
and Professorial Lecturer in Law
t Stephen Lisle Carter, B.A., J.D., William Nelson Cromwell Professor of Law
t Amy Chua, A.B., J.D., John M. Duff, Jr. Professor of Law
Jules L. Coleman, M.S.L., Ph.D., Wesley Newcomb Hohfeld Professor of Jurisprudence and Professor of
Philosophy
Dennis E. Curtis, B.S., LL.B., Clinical Professor Emeritus of Law and Professorial Lecturer in Law
Hanoch Dagan, L.L.M., J.S.D., Visiting Professor of Law and Oscar M. Ruebhausen Distinguished Senior Fellow
(fall term)
Harlon Leigh Dalton, B.A., J.D., Professor Emeritus of Law
Mirjan Radovan Damaika, LL.B., Dr.Jur., Sterling Professor Emeritus of Law and Professorial Lecturer in Law
Toni Hahn Davis, J.D., LL.M., Associate Dean
Drew S. Days Ill, B.A., LL.B., Alfred M. Rankin Professor Emeritus of Law and Professorial Lecturer in Law
Jan Ginter Deutsch, LL.B., Ph.D., Walton Hale Hamilton Professor Emeritus of Law and Professorial
Lecturer in Law
Brent Dickman, B.B.A., M.B.A., Associate Dean
Fiona M. Doherty, B.A., J.D., Visiting Clinical Associate Professor of Law
* Steven Barry Duke, J.D., LL.M., Professor of Law
t Robert C. Ellickson, A.B., LL.B., Walter E. Meyer Professor of Property and Urban Law
Edwin Donald Elliott, B.A., J.D., Professor (Adjunct) of Law
f William N. Eskridge, Jr., M.A., J.D., John A. Garver Professor ofJurisprudence
4t Daniel C. Esty, M.A., J.D., Hillhouse Professor of Environmental Law and Policy, School of Forestry
& Environmental Studies; and Clinical Professor of Environmental Law and Policy, Law School
Stanley Fish, M.A., Ph.D., Visiting Professor of Law and Oscar M. Ruebhausen Distinguished Senior Fellow (fall
term)
Owen M. Fiss, M.A., LL.B., Sterling Professor Emeritus of Law and Professorial Lecturer in Law
* James Forman, Jr., A.B., J.D., Clinical Professor of Law
Bryan Garsten, M.Phil., Ph.D., Professor (Adjunct) of Law (spring term)
Heather K. Gerken, B.A., JD., J. Skelly Wright Professor of Law
t Paul Gewirtz, B.A., J.D., Potter Stewart Professor of Constitutional Law
Robert W. Gordon, A.B., J.D., Chancellor Kent Professor Emeritus of Law and Legal History
Michael J. Graetz, B.B.A., LL.B., LL.D., Justus S. Hotchkiss Professor Emeritus of Law and Professorial
Lecturer in Law
David Singh Grewal, J.D., Ph.D., Associate Professor of Law
Dieter Grimm, LL.M., Dr.Jur., Visiting Professor of Law and Gruber Global Constitutionalism Fellow
(spring term)
Lani Guinier, BA., J.D., Visiting Professor of Law (fall term)
* Henry B. Hansmann, J.D., Ph.D., Oscar M. Ruebhausen Professor of Law
Robert D. Harrison, J.D., Ph.D., Lecturer in Legal Method
Oona Hathaway, B.A., J.D., Gerard C. and Bernice Latrobe Smith Professor of International Law
Kristin Nicole Henning, J.D., L.L.M., Sidley Austin-Robert D. McLean '70 Visiting Clinical Professor of Law
(spring term)
Daniel E. Ho, Ph.D., J.D., Maurice R. Greenberg Visiting Professor of Law (spring term)
Quintin Johnstone, B.A., J.S.D., Justus S. Hotchkiss Professor Emeritus of Law
Christine lolls, J.D., Ph.D., Gordon Bradford Tweedy Professor of Law and Organization
f* Dan M. Kahan, B.A., J.D., Elizabeth K. Dollard Professor of Law
Paul W. Kahn, J.D., Ph.D., Robert W. Winner Professor of Law and the Humanities
Pamela S. Karlan, M.A., J.D., Visiting Professor of Law (fall term)
S. Blair Kauffman, J.D., LL.M., M.L.L., Law Librarian and Professor of Law
Daniel Kevies, B.A., Ph.D., Professor (Adjunct) of Law (spring term)
Alvin Keith Klevorick, M.A., Ph.D., John Thomas Smith Professor of Law and Professor of Economics
t# Harold Hongju Koh, A.B., J.D., Martin R. Flug '55 Professor of International Law
t Anthony Townsend Kronman, J.D., Ph.D., Sterling Professor of Law
Douglas Kysar, B.A., J.D., Deputy Dean and Joseph M. Field '55 Professor of Law
Mark LaFontaine, B.A., J.D., Associate Dean
John H. Langbein, LL.B., Ph.D., Sterling Professor of Law and Legal History
Sanford V. Levinson, Ph.D., J.D., Visiting Professor of Law (fall term)
#* Yair Listokin, Ph.D., J.D., Associate Professor of Law
Carroll L. Lucht, M.S.W., J.D., Clinical Professor Emeritus of Law, Supervising Attorney, and Professorial Lecturer
in Law
Jonathan R. Macey, A.B., J.D., Sam Harris Professor of Corporate Law, Corporate Finance, and Securities Law
Luis Miguel Poiares Pessoa Maduro, Lic. en Derecho (J.D.), Ph.D., Visiting Professor of Law and Gruber Global
Constitutionalism Fellow (fall term)
t Daniel Markovits, D.Phil., J.D., Guido Calabresi Professor of Law
t Jerry L. Mashaw, LL.B., Ph.D., Sterling Professor of Law
Tracey L. Meares, B.S., J.D., Walton Hale Hamilton Professor of Law
Noah Messing, B.A., J.D., Lecturer in the Practice of Law and Legal Writing
Jeffrey A. Meyer, B.A., J.D., Visiting Professor of Law
Samuel Moyn, Ph.D., J.D., Irving S. Ribicoff Visiting Professor of Law (spring term)
Nicholas Parrillo, M.A., J.D., Associate Professor of Law
t Jean Koh Peters, A.B., J.D., Sol Goldman Clinical Professor of Law and Supervising Attorney
Robert C. Post, J.D., Ph.D., Dean and Sol & Lillian Goldman Professor of Law
J.L. Pottenger, Jr., A.B., J.D., Nathan Baker Clinical Professor of Law and Supervising Attorney
t Claire Priest, J.D., Ph.D., Professor of Law
* George L. Priest, B.A., J.D., Edward J. Phelps Professor of Law and Economics and Kauffman Distinguished
Research Scholar in Law, Economics, and Entrepreneurship
Asha Rangappa, A.B., J.D., Associate Dean
William Michael Reisman, B.A., J.S.D., Myres S. McDougal Professor of International Law
Judith Resnik, B.A., J.D., Arthur Liman Professor of Law
Roberta Romano, M.A., J.D., Sterling Professor of Law
Carol M. Rose, J.D., Ph.D., Gordon Bradford Tweedy Professor Emeritus of Law and Organization,
and Professorial Lecturer in Law
t Susan Rose-Ackerman, B.A., Ph.D., Henry R. Luce Professor of jurisprudence (Law School and Department
of Political Science)
Jed Rubenfeld, A.B., J.D., Robert R. Slaughter Professor of Law
Peter H. Schuck, M.A., J.D., LL.M., Simeon E. Baldwin Professor Emeritus and Professor (Adjunct) of Law
Vicki Schultz, B.A., ).D., Ford Foundation Professor of Law
t Alan Schwartz, M.A., LL.B., Sterling Professor of Law
Ian Shapiro, J.D., Ph.D., Professor (Adjunct) of Law (spring term)
Scott J. Shapiro, J.D., Ph.D., Professor of Law and Philosophy
Robert J. Shiller, S.M., Ph.D., Professor (Adjunct) of Law (fall term)
Reva Siegel, M.Phil., J.D., Nicholas deB. Katzenbach Professor of Law
James J. Silk, M.A., J.D., Clinical Professor of Law
John G. Simon, LL.B., LL.D., Augustus E. Lines Professor Emeritus of Law and Professorial Lecturer in Law
Robert A. Solomon, B.A., J.D., Clinical Professor Emeritus of Law
Kate Stith, M.P.P., J.D., Lafayette S. Foster Professor of Law
Alec Stone Sweet, M.A., Ph.D., Leitner Professor of International Law, Politics, and International Studies
Mike K. Thompson, M.B.A., J.D., Associate Dean
Gerald Torres, J.D., L.L.M., Visiting Professor of Law (fall term)
Harry Hillel Wellington, M.A., LL.B., LL.D., Sterling Professor Emeritus of Law
James Q. Whitman, J.D., Ph.D., Ford Foundation Professor of Comparative and Foreign Law
Ralph Karl Winter, Jr., M.A.H., LL.B., Professor (Adjunct) of Law
Michael J. Wishnie, B.A., J.D., Clinical Professor of Law and Director, Jerome N. Frank Legal Services Organization
t John Fabian Witt, J.D., Ph.D., Allen H. Duffy Class of i96o Professor of Law
Stephen Wizner, A.B., J.D., William 0. Douglas Clinical Professor Emeritus of Law, Supervising Attorney,
and Professorial Lecturer in Law
Howard V. Zonana, B.A., M.D., Professor of Psychiatry and Clinical Professor (Adjunct) of Law
t On leave of absence, fall term, 2011.
f On leave of absence, spring term, 2012.
Lecturers in Legal Research
Margaret Chisholm, M.L.S., J.D.
Jason Eiseman, B.A., M.L.S.
Ryan Harrington, J.D., M.L.S.
Evelyn Ma, J.D., M.L.S.
Teresa Miguel, J.D., M.L.S.
John B. Nann, M.S., J.D.
Fred R. Shapiro, M.S., J.D.
Camilla Tubbs, J.D., M.L.S.
Michael VanderHeijden, J.D., M.L.S.
Daniel Wade, M.S., J.D.
Michael Widener, B.A., M.L.S.
Lecturers in Law
John C. Balzano, M.A., J.D.
Nicholas Bramble, M.A., J.D.
Adam S. Cohen, A.B., J.D.
Linda Greenhouse, B.A., M.S.L., Joseph Goldstein Lecturer in Law
Lucas Guttentag, A.B., J.D.
Jamie P. Horsley, M.A., J.D.
Theresa J. Lee, M.A., J.D.
Jeffrey M. Prescott, B.A., J.D.
Jamin B. Raskin, B.A., J.D.
Sia M. Sanneh, M.A., J.D.
Daniel Wade, M.S., J.D.
Visiting Lecturers in Law
Josh Abramowitz, A.B., J.D.
Guillermo Aguilar-Alvarez, Lic. en Derecho (J.D.)
Stephen B. Bright, B.A., J.D., Harvey Karp Visiting Lecturer in Law
G. Eric Brunstad, J.D., L.L.M.
Cynthia Carr, J.D., L.L.M.
Brett Cohen, B.A., J.D.
Eugene R. Fidell, B.A., L.L.B., Florence Rogatz Visiting Lecturer in Law
Lawrence J. Fox, B.A., J.D., George W. and Sadella D. Crawford Visiting Lecturer in Law
Eugene Garver, A.B., Ph.D.
Nancy Gertner, M.A., J.D.
Benjamin W. Heineman, Jr., B. Litt., J.D.
Frank lacobucci, LL.B., LL.M., Gruber Global Constitutionalism Fellow
Howard P. Kahn, A.B., Ph.D.
Brett M. Kavanaugh, B.A., J.D.
Mark R. Kravitz, B.A., J.D.
Daryl J. Levinson, M.A., J.D.
Barbara Marcus, M.S., Ph.D.
Braxton McKee, M.D.
Andrew J. Pincus, B.A., J.D.
Charles A. Rothfeld, A.B., J.D.
John M. Samuels, J.D., LL.M.
David A. Schulz, M.A., J.D.
Michael S. Solender, B.A., J.D.
Ko-Yung Tung, B.A., J.D.
Stefan R. Underhill, B.A., J.D.
John M. Walker, Jr., B.A., J.D.















Hon. William H. Pryor
Peter H. Schuck
Hon. Myron H. Thompson
